Liability of a Limited Liability Company Under Russian Law

To begin with, let's find out where the bold statements comes from that it is
financially safe to conduct business in the form of an LLC? Article 56 of the Civil
Code of the Russian Federation states that the founder (participant) is not
responsible for the obligations of the organization, and the organization is not
responsible for its debts. That is why to the question: "What is the responsibility of
the founder of the LLC?2" the majority answers —the company is to be liable only
within the limits of the share in the authorized capital.

Indeed, if the company is solvent and pays its debts to the state, employees
and partners timely, then the shareholder(s) / owners cannot be attracted to
pay the company's bills. The created organization acts in civil circulation as an
independent legal entity, and is itself responsible for its own obligations.

As a result, a false impression is created of the complete absence of
responsibility of the shareholders of the LLC to creditors and the budget.
However, the limited liability of the company is valid only as long as the legal
entity itself exists. But if the LLC is declared bankrupt, then the participants can
be brought to additional or subsidiary liability. True, it is necessary to prove that
it was the actions of the participants that led to the company's financial
catastrophe, but creditors who want to get their money back will make every
effort to do this.



Arficle 3 of the Federal Law of 08.02.1998 N 14-FZ (as amended on 02.07.2021)
"On Limited Liability Companies (®eaeparnbHbint 3akoH oT 08.02.1998 N 14-03
(pea. o1 02.07.2021) "O6 obLiecTBax C OrpaHNY4EHHON OTBETCTBEHHOCTLIO"): "In
the event of the insolvency (bankruptcy) of the company through the fault of its participants, in
the event of insufficiency of the company's property, subsidiary liability may be imposed on the
said persons for its obligations."

Subsidiary liability is not limited to the size of the authorized capital, but is equal
to the amount of debt to creditors. That is, if a bankrupt company owes a
million, then it will be collected from the founder of the LLC in full, despite the
fact that he contributed only 10,000 rubles to the authorized capital.

Thus, the concept of limited liability within the authorized capital is relevant only
to the organization. And the participant can be brought to unlimited subsidiary
liability, which in a financial sense equates him with an individual
entrepreneur.

Manager and founder rolled into one

The subsidiary liability of the founder and director of an LLC for the obligations
of alegal entity has its own characteristics. In a situation where the organization
is managed by a hired director/manager/CEO, some of the financial risk is
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transferred to him. According to Article 44 H of the Federal Law of 08.02.1998 N
14-FZ (as amended on 02.07.2021) "On Limited Liability Companies , the
manager is accountable to the company for losses caused by his guilty actions
or inaction.

The liability of the director of an LLC for debts arises if there are such signs
culpable acts or omissions:
1.Completing a fransaction to the detriment of the interests of the enterprise

managed by him, based on personal interest;

2.concealment of information about the details of the tfransaction or failure to
obtain the approval of the participants, when such a need exists;

> |Cmamvsa _44. Omeemcmeennocms uneHoé cosema OUPEKmMopos (HabAI0OamenbHo20 Co6ema,)
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UCNOTIHUMENbHO20 OpeaHa obwecmea u ynpasisiowezo - Responsibility of members of the board of
directors (supervisory board) of the company, the sole executive body of the company, members of the
collegial executive body of the company and the manager
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KOJIE2UATIbHO20 UCHONHUMENbHO20 Op2aHa 00ujecmed, 2010C08A8UIUe NPOMUE PeuleHus, KOmopoe
NOBNEKI0 NPUdUHEHUe 00Wecmay YOLImMKO8, Ul He NPUHUMABUIUE YYACIUsL 8 2010CO8AHUU.

3. Ilpu onpedenenuu OCHOBaHUl U paA3Mepa OMBEMCMEEHHOCMU YJIEHO8 CO8emda OUPEeKMOpOs
(HabarodamenvHo2o cosema) obuecmea, eOUHOIUUHO2O UCNOIHUMENTLHO20 OPeaHa 00eCcmsd, YleH08
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6 cy0 0bwecmeo uiu e20 Y4acmHuK.
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3. failure to take measures to obtain information relevant to the transaction (for
example, the counterparty's conscientiousness has not been verified or
information about the licensing of the confractor's activities has not been
clarified, if the nature of the work requires it);

4. making decisions on the transaction without taking info account the
information known to him;

5. forgery, loss, theft of company documents, etc

In such situations, the claimat has the right to file a claim against the manager
for compensation for damage caused. If the director proves that in the process
of work he was limited by the orders or requirements of the owner, as a result of
which the business became unprofitable, then he is released from the liability.

But what if the owner acts as the manager of the company? In this case, it will
not work to refer to an unscrupulous hired manager. The presence of
outstanding debts obliges the sole executive body to take all measures to
repay them, even if the owner is the only one, and, at first glance, does not
infringe on anyone's interests by his actions.

Indicative in this sense is the ruling of the Arbitration Court of the Jewish
Autonomous Region dated July 22, 2014 in case No. A16-1209 / 2013, in which
4.5 million rubles were collected from the founding director. Having a company
that has been dealing with heat and water supply for many years, he
announced a new company with the same name in the tender for the right to
lease communal infrastructure facilities. As a result, the former legal entity was
left without the ability to provide services, therefore it did not repay the amount
of the previously received loan. The court recognized that the insolvency was
caused by the actions of the owner and ordered to pay the loan from personal
funds.

Tax debts

The Federal Tax Service of Russia is proud of the high collection of taxes to the
treasury. It is with private creditors that you can agree to write off part of the
debt or restructure payments, and with the budget, the amount of debt in
excess of 300,000 rubles will already be critical.

The responsibility of the founder for the debts of a legal entity to the state is also
spelled out in the law.



Article 49/2 of the Tax Code of the Russian Federo’rionﬁ: "If the funds of the
liguidated organization are not enough to fully fulfill the obligation to pay taxes
and fees, penalties and fines, the remaining debt must be paid by the
participants of the said organization."

If the amount of tax arrears exceeds 300,000 rubles, and the repayment period
is more than 3 months, then the organization is at risk. It is necessary to take all
measures to pay off the debt or declare the LLC declared bankrupt, otherwise
the tax inspectorate will do it, but already with the requirement that the head
and / or founders be found guilty.

Attempts to withdraw assets from the organization so as not to pay tax arrears
will also lead to nothing good. For example, in case No. A07-7955 / 2009, the
Arbitration Court of the Republic of Bashkortostan brought the founders to
subsidiary liability under the following circumstances.

The company, having tax arrears in the amount of 675 thousand rubles,
transferred all its assets to another organization created by the same persons.
The participants believed that in the absence of funds to pay the tax and the
company was declared bankrupt, the obligations of the legal entity would
cease. However, the tax inspectorate, having filed a lawsuit, proved the guilt
of the owners of the company in the formation of arrears and collected the
debt from their personal funds.

Of course, attracting the founder of an LLC for the debts of his company is
more difficult and longer than that of an individual entrepreneur, because the
bankruptcy procedure is quite lengthy. However, since 2015, tax inspectors
have acquired another instrument of collection - within the framework of the
initiation of a criminal case under Article 199 of the Criminal Code of the Russian
Federation.

* HANOroBbI¥ KOAEKC POCCUNCKOW ®ENEPALIUN — Tax Code of Russian Fedeartion

49/2. Ecau OenedcHbix cpedcms JIUKEUOUPYEMOU OpaHUu3ayull, 6 MOM HYuUcie HNONYUEHHbIX Om
peanuzayuu ee uMywecmed, He0OCMAamo4Ho O UCNOJHEHUS 8 HOIHOM 0bveme 00A3aHHOCmU NO
yHaame Hano208, cOOPO8, CMPAXOBLIX B3HOCO8, NPUUUMAIOWUXCS NeHell U wmpagdhos, 0Cmanwasics
3A00CEHHOCTND QOJIHCHA Db NO2AUIeHd VYPeOUmenImMu (Y4acmHUKamu) YKa3anHo opeanu3ayuu 8
npeodenax u nopsaoke, YCMaHo81eHHOM 3aKoHodamenscmeom Poccuiickoii @edepayuu.

(6 peo. @edepanvhuix 3axornos om 09.07.1999 N 154-D3, om 03.07.2016 N 243-D3)

(cm. mexcm 6 npedvloyueli pedaKyuu,)

Art 49/2 If the funds of the liquidated organization, including those received from the sale of its property,
are insufficient to fully fulfill the obligation to pay taxes, fees, insurance premiums, penalties and fines
due, the remaining debt must be paid by the founders (participants) of the specified organization within
and the procedure established by the legislation of the Russian Federation.

(as amended by Federal Laws of 09.07.1999 N 154-FZ, 03.07.2016 N 243-FZ7)

(see text in previous edition)
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Thus, in the RF Armed Forces ruling No. 81-KG14-19 dated January 27, 2015, the
court recognized the head and sole owner as responsible for non-payment of
VAT on a large scale and confirmed the legality of recovering damage from
an individual to the state in the amount of the unpaid tax amount. This decision,
in fact, became ajudicial precedent, after which all such cases are considered
easier and faster. The founder, in addition to the obligation to pay the debt
itself, also receives a criminal record.

Procedure for prosecution

From what moment does the founder become responsible for the activities of
the LLC?2 As we said above, this is only possible in the process of bankruptcy of
a legal entity. If an organization simply ceases to exist, having honestly paid off
all creditors in the process of liquidation, then there can be no claims against
the owner.

o The protection of the interests of the budget and other creditors is
supported by the law dated 26.10.02 No. 127-FZ "On insolvency
(bankruptcy)", the provisions of which are in effect in 2021. It details the
procedure (art. 61/10 - 61/22 InaBa Ill.2. OTBeTCTBEHHOCTb
PYKOBOAUTENS AOSMKHUKA U UHBIX N, B Aene 0 DaHKpOoTCTBE)

for conducting bankruptcy and bringing to responsibility the managers and
owners of the company, as well as those who conftrol the debtor.

The latter are understood as persons who, although not formally the owners,
had the opportunity to instruct the head or members of the company to actin
a certain way. For example, one of the most impressive amounts in the case of
bringing to subsidiary liability (6.4 billion rubles) was recovered from the
conftrolling debtor of a person who was not part of the company and did not
formally manage it (Resolution of the 17th Arbitration Court of Appeal in the
case No. A60-1260 / 2009).

The director must file an application for recognizing a legal entity as a debtor,
but if he does not do this, then employees, counterparties, and tax authorities
have the right to start bankruptcy proceedings. In this case, the party filing the
claim appoints the selected arbitration manager, and this is of particular
importance in attracting the owner to the LLC's obligations.

In addition, in order to increase the bankruptcy estate, the plaintiff has the right
to challenge transactions made during the year before the adoption of the
application for declaring the debtor bankrupt. In the event that the tfransaction
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is made at prices below market prices, the challenge period is increased to
three years.

In the process of considering an insolvency case, the director, business owner,
beneficiary are involved in litigation. If the court recognizes the connection
between the actions of these persons and insolvency, then a recovery in the
amount of the plaintiff's claims is imposed on personal property.

What conclusions can be drawn from all that has been said:

1. The liability of the participant is not limited to the size of the share in the
authorized capital, but can be unlimited, and be paid off at the expense of
personal property. There is no point in setting up an LLC just to avoid financial
risks.

2. If the company is managed by a hired manager, provide for such a
procedure for internal reporting that allows you to have a complete picture of
the state of affairs in the business.

3.Accounting statements should be under strict conftrol, loss or distortion of
documents is a factor of special risk, indicating intentional bankruptcy.

4. Creditors have the right to demand the collection of debts from the owner
himself if the legal entity is in the process of bankruptcy and is unable to answer
for its obligations.

5. It is more difficult to attract the owner of an enterprise to pay off debts for a
business than an individual entrepreneur, but since 2009 the number of such
cases has been estimated in thousands.

6. Creditors must prove the connection between the financial insolvency of the
company and the actions / inaction of the participant, but in some situations
there is a presumption of his guilt, i.e. proof is not required.

7. Withdrawal of assets from a firm on the eve of bankruptcy is a significant risk
of criminal prosecution.

8. It is better to initiate the bankruptcy procedure yourself, but this should only
be done with the involvement of narrow-profile lawyers with positive
experience in such cases.



